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SUPREME COURT OP APPEALS OF VIRGINIA. 



Southern Ry. Co. v. Blanford's Adm'x. 

June 14, 1906. 
[54 S. E. 1.] 

1. Master and Servant — Railroads — Death of Servant — Declaration. 

— In an action against a railroad company for death of an engineer, 
a declaration alleging defendant's liability because of the fact that a 
switch leading to a side track was left open by defendant's em- 
ployees, and, second, because defendant was guilty of negligence in 
failing to provide a reasonably safe roadway for intestate while in 
the discharge of his duties, in that it failed to have a switch lantern 
on the switch that was misplaced, was not objectionable for indefi- 
niteness of averment as to the grounds of negligence. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 829.] 

8. Pleading — Declaration — Demurrer. — The fact that a declaration 
stated two causes of action in the same count did not render it de- 
murrable. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, 
§§ 434, 503.] 

S. Evidence — Judicial Notice — Facts of Ordinary Knowledge. — It 
is a matter of common knowledge, of which courts will take judicial 
notice, that the maintenance of switch lanterns at railroad sidings 
tends to promote the safety, not only of the employees of the rail- 
road company, but of the traveling public. 

*. Master and Servant — Death of Engineer — Negligence — Prox- 
imate Cause — Question for Jury. — In an action for death of a railroad 
engineer, evidence held to require a submission to the jury of the 
questions whether intestate's death proximately resulted from the 
negligence of defendant's employees in failing to properly set a cer- 
tain switch before leaving it, and from defendant's failure to provide 
a switch light at such switch. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 1016, 1021.] 

5. Same — Assumed Risk — Statutes. — In an action for the alleged 
wrongful death of a railroad engineer, an instruction that, though 
defendant company was guilty of negligence in not providing its 
switches with lights, still, if deceased knew of such failure and con- 
tinued to work for a period of years, and for a period of nine months 
after knowing that no light was on the switch in question, without 
calling the company's attention thereto or making any complaint, or 
receiving a promise that the switch would be provided with a light, 
such conduct amounted to contributory negligence precluding a re- 
covery, was properly refused as in conflict with Const. 1902, § 162, 
providing that knowledge of any railroad employee' injured on ac- 
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count of the defective or unsafe character or condition of any of the 
appliances, shall be no defense to an action for injuries caused 
thereby, and Code 1904, § 1294k, declaring that knowledge of any 
employee injured because of the defective or unsafe character of any 
of the appliances of such corporation shall not, of itself, bar a re- 
covery for any injury or death caused thereby. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 874-600.] 

6. Same — Contributory Negligence. — In an action for death of a 
railroad engineer caused by a misplaced switch, a requested charge 
containing a partial statement only of the facts tending to show con- 
tributory negligence, and charging that, if the jury found the facts 
stated to be true, they should find decedent guilty of contributory 
negligence, was erroneous, and properly refused. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 1180-1194.] 

7. Same — Evidence — Acts of Defendant and Others — Where, in an 
action for death of a railroad engineer, negligence was alleged in that 
defendant failed to provide switch lights for the misplaced switch 
at which deceased was killed, evidence that switch lights were used 
on other portions of defendant company's railroad, and by other 
railroad companies operating within the state, was admissible. 

8. Writ of Error — Exceptions — Estoppel. — Where defendant ob- 
jected to the introduction of certain evidence and took an exception, 
but thereafter proved the same facts by its own witnesses, it was 
estopped to rely on such exception for reversal on a wait of error. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, §§ 3597, 3611.] 

9. Witnesses — Cross-Examination — Credibility. — Where, in an ac- 
tion for death of a railroad engineer because of a misplaced switch, 
it was claimed that the switch had been left misplaced contrary to 
the company's rules, by S., the brakeman on a preceding train, and 
S., testifying for defendant, claimed that he had properly set the 
switch, and that he could not possibly be mistaken, it was proper 
for the court to permit him to be asked on cross-examination whether 
or not a short time before the accident in question he had made a 
similar mistake in misplacing another switch. 

Error to Circuit Court, Brunswick County. 

Action by Claude M. Blanford, as administratrix of the estate 
of George T. Blanford, deceased, against the Southern Railway 
Company. From a judgment in favor of plaintiff, defendant 
brings error. Affirmed. 

A. P. Thorn, W. L. Williams, B. R. Turnbull, Jr., and R. T. 
Thorp, for plaintiff in error. 
Buford, Palmer & Bggleston, for defendant in error. 
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Cardwell, J. This is a writ of error to a judgment in favor 
of the administratrix of George T. Blanford, deceased, against 
the Southern Railway Company, for the sum of $10,000 with 
interest from the date of the verdict of the jury, as damages for 
the death of Blanford, caused as alleged by the negligence of the 
defendant company. 

Blanford was a locomotive engineer on the Atlantic & Danville 
Division of the defendant company, and received injuries, from 
which he died, by reason of running into an open switch on the 
night of the 23d of April, 1904, within the company's yard limits 
at Lawrenceville, the train upon which he was employed colliding 
with certain freight cars which, had been at an earlier hour of 
the night placed by other employees on a side track leading from 
the main line of the railroad to the Lawrenceville Manufacturing 
Company. The collision occurred just after the train being run 
by Blanford had left the station at Lawrenceville on its western 
trip to Danville. 

The declaration contains but one count, and alleges the liability 
of the defendant company to the plaintiff's intestate upon two 
grounds: First, because of the fact that the switch leading into 
the side track at Lawrenceville was left open by the employees 
of the defendant company; and. second, because the defendant 
company was guilty of negligence with respect to its common- 
law duty in failing to provide a reasonably safe roadway for the 
plaintiff's intestate while in the discharge of his duties as an 
engineman — that is to say, the company had been negligent in 
its failure to have a switch lantern upon the switch in its yard at 
Lewrenceville. 

The action of the court in overruling a demurrer to the decla- 
ration is assigned as error. 

We are of opinion that there is no merit in this assignment. 
The declaration is sufficiently definite to give the defendant com- 
pany notice of what was claimed to be the negligence alleged 
against it, and fully measures up to the requirements of a 
declaration in such a case. The fact that it states two causes of 
action in the same count does not render the declaration de- 
murrable. N. & W. Ry. Co. v. Ampey, 93 Va. 108, 25 S. E. 
226; Kimball, etc., v. Borden, 95 Va. 203, 28 S. E. 207. 

The evidence tended to prove that the switch in question was 
used about 7 o'clock in the evening of the day prior to the time 
Blanford was injured, by a freight train designated as "Second 
64," and that it was not again used by any one on the business 
of the company until after Blanford had been hurt ; that the rules 
of the company (as to which there was no controversy) required 
that after a side track had been used the switch should be 
"thrown" for the main line; and that after this collision it was 

—2 
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found that the switch, which gave no indication of having been 
tampered with, was set and locked for the side track, which 
could not have been accomplished except by some person using 
a switch key. The evidence discloses no fact showing that a 
switch key was in the possession of any person but the employees 
of the company. It further appears, and in fact is not contro- 
verted, that the last use made of the switch in question was by 
the employees of the company on train second 64, and that ac- 
cording to the rules of the company it was the duty of one S. W. 
Simmons, a brakeman on train second 64, to set the switch for 
the main track after the use of it by his train about 7 o'clock in 
the evening prior to this accident, which occurred about 1 :30 
o'clock that night. The theory of plaintiff's case, therefore, is 
that the switch was displaced by the brakeman, Simmons, and 
that, notwithstanding this, the accident would not have happened 
if the defendant company had provided at the switch a iantern 
(known as a "target") which would have served as a warning 
to Blanford that the switch was not set for the main line, and 
would have given him an opportunity to slow up or stop the 
train and avoid the accident. 

Of the instructions given for the plaintiff, three (Nos. 1, 3, 
and 4) were objected to, and the overruling of the objection is 
assigned as error. 

Instruction No. 1 is based upon the idea that the defendant 
was negligent in not providing a switch lantern, and that the 
want of a switch lantern was the proximate cause of the acci- 
dent; No. 3 deals with the alleged negligence of the employees 
of the company in so leaving the switch open as to cause the 
accident complained of, and told the jury that if they believed 
from the evidence that the switch was negligently left open by 
the employees of the company the plaintiff was entitled to re- 
cover; and No. 4 deals with both the alleged negligence in leav- 
ing the switch open and the failure to provide a switch light, 
and told the jury that if they believed from the evidence that the 
defendant was guilty of negligence in either not placing the 
switch properly or in the failure to provide a switch lantern or 
target, they should find for the plaintiff, unless they further 
believed from the evidence that the plaintiff's intestate was him- 
self guilty of contributory negligence which concurred at the 
time in causing the collision in which he received his injuries. 
The objection urged to these instructions is that there is not 
sufficient evidence upon which to rest them, and that the evi- 
dence does not tend to show that the omission to provide the 
switch light was the proximate cause of the accident. 

There was evidence, as we have remarked, tending to prove 
that the switch could not have been left as it was at the time of 
this accident without the neglect of the employees on train second 
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64 to properly set it before leaving that point, as required by the 
rules of the defendant company, and there was also evidence 
tending to prove that it was necessary and proper for the de- 
fendant company to have provided a switch lantern, or target, 
at this switch wrongfully set at the time of the accMent. Besides 
the evidence tending to prove this last proposition, it is a matter 
of common knowledge, of which the courts will take judicial no- 
tice, that the maintenance of switch lanterns or targets at railroad 
sidings, such as the one here in question, tends to promote the 
safety, not only of the employees of the railroad company, but 
of the traveling public, and the courts have the right to take 
judicial notice of the result of the general experience of society, 
as shown by adjudged cases and treatises of text-writers. Rich- 
mond, etc., Rv. Co. v. Richmond, etc., Ry. Co., 96 Va. 670, 32 
S. E. 787. 

It was plainly a question for the jury, on the evidence in this 
case, to determine whether or not the accident resulting in the 
death of Blanford, resulted proximately from the negligence of 
the defendant's employees on train second 64 in failing to prop- 
erly set the switch in question before leaving it ; and it is equally 
clear that, upon the evidence before the jury and for the further 
reason that we have stated, it was the province of the jury to 
determine whether it was the duty of the defendant to have 
provided a switch light, and whether, if this duty rested upon 
the company, its failure to provide the switch light was the 
proximate cause of the injury to Blanford. 

We are, therefore, of opinion that the court did not err in 
giving instructions Nos. 1, 3, and 4. 

The fourth assignment of error is to the refusal of the court to 
give instruction H on the motion of the defendant company. 
This instruction told the jury that even if they found from the 
evidence that the defendant company was guilty of negligence in 
not providing its switches with lights, still if they further be- 
lieved that Engineer Blanford knew of such failure on the part 
of the company, and had continued in its employment for a long 
period of years after such knowledge of the general habit of the 
company not to have switch lights, and for the period of nine 
months after knowledge that no light was on the switch in 
question, without calling the attention of the company to it or 
making complaint, or receiving a promise that the switch would 
be provided with a light, then such conduct on the part of Blan- 
ford amounted to contributory negligence and the plaintiff could 
not recover in this case. 

This instruction is plainlv in conflict with section 162 of the 
Constitution of 1902 and section 1294k of Va. Code 1904. The 
language of the Constitution on this point is: "Knowledge, by 
any such railroad employee injured, of the defective or unsafe 



438 12 VIRGINIA LAW REGISTER. [Oct., 

character or condition of any machinery, ways, appliances, or 
structures, shall be no defense to an action for injury caused 
thereby" — and that of the section of the Code referred to is : 
"Knowledge by any employee injured of the defective or unsafe 
character or condition of any machinery, ways, appliances, or 
structures of such corporation shall not of itself be a bar to re- 
covery for any injury or death caused thereby." 

In support of this instruction but one authority is cited, viz., 
Railroad Company v. Allen, 13 South. 112, 20 L. R. A. 458, de- 
cided by the Supreme Court of Alabama in 1892 under a statute 
entirely different from ours just quoted, and is not, as it appears 
to us, a case having' any bearing whatever in support of the 
instruction under consideration. The facts hypothetically stated 
in the instruction would not have constituted contributory negli- 
gence, but at most would have amounted only to an assumption 
of risk. 

In Railway Company v. Cheatwood's Adm'r, 103 Va. 368, 49 
S. E. 489, it was declared that the defense based on the doctrine 
of assumed risk has been, by our statute and the Constitution, 
abolished, but not the defense of contributory negligence. In 
that case the two defenses are distinguished, and we deem it 
unnecessary to repeat here what was there said. See, also, 1 La- 
batt on Master and Servant, § 305 et seq. 

The refusal to give defendant's instruction 1 is assigned as 
error. This instruction sought, as did instruction H to place 
before the jury the theory that knowledge on the part of Blanford 
of the failure on the part of the company to provide a switch 
light .and his continuance in the employment of the company for 
a period of about nine months after knowledge of the fact that 
no light was on the switch in question, constituted a good defense 
to this action, and went further to tell the jury that this absence 
of a light created a dangerous situation at this switch, and that 
if Blanford knew of such dangerous situation it was his duty to 
approach the dangerous point carefully, and with his engine 
under such control as would have enabled him to avoid the 
danger which might be lurking there; but if the jury believed 
that he did not do so, but was approaching this point at the rate 
of 25 or 30 miles an hour, and that was too fast for him to 
escape the danger when he could see it, then Blanford was guilty 
of contributory negligence, and the plaintiff could not recover in 
this action. 

We have been wholly unable to find in this record, indeed we 
are pointed to none in the petition for this writ of error, any 
evidence tending to prove that Blanford was guilty of any act of 
negligence, unless it be that he remained in the defendant's serv- 
ice with knowledge that the switch light had not been provided. 
As to his remaining in the company's employ after knowledge 
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that no switch light was used at the point in question, enough 
has been said. It is true that J. R. Wright, the conductor on 
the train run by Blanford as engineman on the occasion of this 
accident, testified that they were using a speed of about 25 miles 
an hour ; but he also says the train was going at its usual rate of 
speed. 

It is not controverted that the rules of the company required 
the switch to be set and locked for the main line, and plainly 
Blanford, even if his train had been running at a high rate of 
speed, had a right to rely on the rules of the company being 
complied with. Moreover, it has been insisted throughout this 
case by the defendant company that its methods in providing a 
safe roadway upon which its employees could work were ade- 
quate for their safety. It would, therefore, have been error to 
have told the jury, as a matter of law, as was the effect of in- 
struction 1, that it was Blanford's duty to approach the danger- 
ous point, to wit, this open switch, carefully and with his engine 
under such control as would have enabled him to have avoided 
the danger which might have been lurking there, etc., and that 
if he did not do so the jury should find for the defendant. 

The instruction is open to the further objection that it told 
the jury, as a matter of law, that the facts stated therein con- 
stituted negligence, and that, if they found these facts to be true, 
they should find for the defendant, and this too on only a partial 
view of the evidence. It has been over and over held by this 
court, and is now a settled rule of law, that in determining the 
question of a decedent's contributory negligence, and, in fact, 
the contributory negligence of any plaintiff, in a case like this, 
all of the facts and circumstances of the case tending to prove 
or disprove such negligence should be considered by the jury, 
and that a partial statement, only, of the facts predicating con- 
tributory negligence concluding with the direction to the jury 
that if they find such facts to be true they should find for the 
defendant, is erroneous. Newport News, etc., Co: v. Bradford, 
99 Va. 117, 37 S. E. 807; N. & W. Ry. Co. v. Cromer's Adm'r, 
99 Va. 763, 40 S. E. 54 ; 1 Shear. & Red. on* Neg. § 114. 

The court gave, at plaintiff's request, instruction G, and the 
giving of this instruction is assigned as error. This instruction 
told the jury, in effect, that, although Blanford knew of the de- 
fendant company's failure to provide its switches with lights, 
and that such failure or neglect was the proximate cause of the 
injury to him, this knowledge on the part of Blanford of the 
company's method of doing business would not estop the plain- 
tiff from recovering in this action, but the jury might consider 
such knowledge along with all the evidence in the case in deter- 
mining whether Blanford used ordinary care for his own safety 
in approaching the switch, and while performing any of his other 
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duties before and at the time of receiving the injury complained 
of; and to this instruction the court added, "And if they believe 
from the evidence that said George T. Blanford failed to use 
such ordinary care at that time, then he was guilty of contribu- 
tory negligence, and the jury must find for the defendant." 

In view of the fact adverted to that there is no evidence of 
contributory negligence on the part of Blanford, this instruction 
was plainly more favorable to the defendant company than it had 
a right to expect. On the first proposition contained in the 
instruction, it was, for the reasons we have stated in connection 
with instructions H and I not erroneous. If it were a fact that 
there was evidence tending to prove contributory negligence on 
the part of Blanford, still the instruction would be without error, 
because, as given, it properly submitted the question as pne of 
fact to the jury, in accordance with the decision of this court in 
N. & W. Ry. Co. v. Cheatwood's Adm'r, supra. 

The next three assignments of error may be considered to- 
gether. They relate to the action of the court in permitting the 
plaintiff to prove that switch lights are used on other portions of 
the defendant company's railroad, and by two other railroad 
companies operating in the state of Virginia. 

While this court has maintained in Southern Ry. Co. v. Mauzv, 
98 Va. 694, 37 S. E. 285, and Richmond Locomotive Works v. 
Ford, 94 Va. 627, 27 S. E. 509, the proposition that "a party 
should not be adjudged negligent for not conforming to some 
other method believed by some to be less perilous," that is not 
the question presented here. In the cases just mentioned, each 
of the defendants had adopted methods for conducting their 
business, and there was no evidence that at other places thev 
themselves used another and a safer method, but it was sought 
to show that the instrumentalities used by other parties to do the 
same work were better and safer than the instrumentalities used 
by these defendants. In other words, it was sought to institute 
a comparison of the degrees of produce involved in the use of 
one appliance instead of another, or the adoption of one method 
instead of another. In the last of these cases named, it was said : 
"A witness, having sufficient knowledge, may testify as to the 
general practice of machine shops in moving such wheels, and 
the comparative safety of different methods, but it is not compe- 
tent to show that the different method of another shop is better 
than that of the defendant." 

In the case at bar, the defendant company used no switch 
lights on its Atlanta & Danville Division, and the evidence here 
objected to was introduced for the purpose, not of making a 
comparison, but of showing the fact that the appliance in ques- 
tion was in use, not only by other employers in a similar business, 
but by the defendant itself. As we have remarked, it is a matter 
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of common knowledge, of which courts will ke judicial notice, 
that the maintenance of switch lights along the line of a railroad 
operated for the purpose of carrying passengers and freight, like 
the maintenance of gates and gatekeepers at grade crossings of 
railroad, tends to promote safety. It was, therefore, a proper 
question for the jury in this case, whether or not it was the duty 
of the defendant company to have maintained switch lights along 
the line of its Atlantic & Danville Division, and whether the fail- 
ure to do this at the switch here in question was the proximate 
cause of the injury to Blanford. 

In Jones v. Kansas City, etc., R. Co., 77 S. W. 890, the Su- 
preme Court of Missouri said : "The fact that there was no de- 
railing switch there was not per se negligence, and it was not so 
treated by the court. Since the law imposes on the master no 
higher degree of care than that which it denominates 'reason- 
able,' it does not require him to furnish absolutely safe or even 
the best known appliances. Yet, when his conduct in this respect 
ii on trial, it is proper for the jury to know what appliances are 
in common use in this kind of business." To the same effect 
is Smith v. Fordyce (Mo. Sup.) 88 S. W. 679. 

In Frankford, etc., Co. v. Railroad Co., 54 Pa. 345, 93 Am. 
Dec. 708, the court says: "When he (the presiding judge in his 
instructions to the jury) spoke of the stacks in the ordinary use 
of the leading railroad companies, he referred to their practice, 
not as a rule of decision, but as a matter of evidence, assisting 
the jury to judge what sort is ordinarily safe." 

In R. & D. R. Co. v. Norment, 84 Va. 175, 48 S. E. 215 (10 
Am. St. Rep. 827), in speaking of signal flags which the com- 
pany had failed to provide, the opinion says: "The company 
recognized the necessity for them before the injury, for they 
used them before the injury in the. Manchester yard." 

In Hoyt v. Jeffers, 30 Mich. 181, the action was brought to 
recover damages of a mill owner for the destruction of the 
plaintiff's buildings by fire communicated by sparks emitted from 
the mill's chimney, and it was held that evidence as to the use and 
effect of spark catchers on steamboats and locomotive smoke- 
stacks, and upon iron smokestacks of mills of the character of 
the mill there in question, was admissible; that the proprietor 
of such a mill so situated is bound in adopting means to check 
the flow of sparks, not only to adopt means calculated to avert 
the danger, but the means which, in the progress of science and 
improvement, have been shown by experience to be the best, 
unless it be some recent invention, not generally known or un- 
reasonably expensive; and that a charge to the jury in such an 
action that if the erection and operation of defendant's mill 
endangered the plaintiff's property, it was the duty of the de- 
fendant, in so erecting and operating it, to use such precaution 
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and such means to lessen the danger and prevent the injury, as 
a prudent man, conversant with the business and the danger and 
all the surroundings would have used, and that if he fell short 
of. this, or operated his mill with less care and caution than a 
prudent man would use under such circumstances, and a loss 
thereby accrued to the plaintiff, he would be liable, is proper. 

The effect of the decision in Bennett v. Long Island R. Co., 21 
App. Div. 25, 47 N. Y. Supp. 258, is that the duty rests upon the 
company operating a completed line of railroad, however short, 
for the purpose of traffic and travel, not only to keep the switch 
at a side track locked, but to provide a signal target on the 
switch — this because it is a reasonable requirement for the pro- 
tection of the employees of the company, and the traveling 
public. 

In section 461, 1 Wigmore on Evidence, the distinction is 
drawn between the use of facts as to the custom and usages of 
others conducting a similar business, and their use as involving 
a standard of conduct in substantive law. He says: "The dis- 
tinction is in itself a simple one. The conduct of others evidences 
the tendency of the thing in question, and such conduct * * * 
is receivable with other evidence showing the tendency of the 
thing as dangerous, defective, or the reverse. But this is only 
evidence. The jury may find from other evidence that the thing 
was in fact dangerous, defective, or the reverse, and that its 
maintenance was or was not negligence, in spite of the above 
evidence. Meanwhile the substantive law tells them what the 
standard of conduct for negligence is ; and this standard is a 
fixed one, independent of the actual conduct of others. To take 
that conduct as furnishing a sufficient legal standard of negli- 
gence would be to abandon the standard set by the substantive 
law, and would be improper. The conduct of others, then, is 
receivable as some evidence of the nature of the thing in ques- 
tion, because it indicates what is the influence of the thing on 
the ordinary person in that situation ; but it is not to be taken 
as fixing a legal standard for the conduct required by law. This 
distinction is patent enough, but it is sometimes judicially ig- 
nored. Such evidence is sometimes improperly excluded on the 
erroneous supposition that the mere reception of it implies that 
it is to serve as a legal standard of conduct." Further on the 
same author says: "Facts rejected under the former (that is, 
the rule as to legal standard of conduct) mav nevertheless be 
admissible under the latter (that is, the rule of evidence). The 
opinion rule may forbid direct testimony by a witness upon care, 
prudence, reasonableness, safety, or skill, of the conduct or the 
place or the machine in issue: but that rule does not affect the 
present use of specific instances of conduct as circumstantial 
evidence." 
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The distinction there drawn by the learned author is well pre- 
served and guarded by the instructions given by the court in 
the case at bar. We need not, however, pursue the discussion of 
this subject further, because under another well-settled rule the 
defendant company cannot avail itself of the benefit of the 
exception to the introduction of this evidence. After the ex- 
ceptions were taken, the defendant company proved by its own 
witnesses that it had a good many of its own lines equipped with 
these signal lights ; that the main line of the Atlantic Coast Line 
is equipped with signal lights ; and that they were also used on 
the Seaboard Air Line. 

"Where, on a trial, a party takes a step or adopts a course 
directly inconsistent with an exception previously taken by him 
to some ruling of the trial court, he will be deemed to have 
waived such exception, and cannot take advantage of it upon an 
appeal or writ of error." 2 Cyc. 739. 

H If a party objects to the introduction of which is admitted, 
and afterwards introduces the same evidence himself, it is not 
ground for reversing the judgment, although the evidence itself 
was incompetent." N. Y. Life Ins. Co. v. Taliaferro, 95 Va. 
522, 28 S. E. 879. 

On the cross-examination of S. W. Simmons, introduced by 
the defendant company, he was asked a number of questions as 
to whether or not he had, a short time before this accident, made 
a similar mistake, in setting a switch, to that which it was 
claimed he made on the night of the accident, and to this line of 
cross-examination the defendant company objected, and the ac- 
tion of the court in overruling the objection is assigned as error. 

The defendant company had taken the position that the charge 
of negligence in the declaration, consisting of leaving the switch 
open or wrongfully set on the night of the accident, could not 
be sustained, because its witnesses, Simmons and Willard, would 
swear that the switch was properly set by Simmons, and the 
question here presented is whether or not it was proper, on cross- 
examination, to show that Simmons was mistaken; in other 
words, to test the witness' accuracy, veracity, or credibility. 

Two cases are cited by the defendant company to sustain its 
contention that the court erred in allowing the plaintiff to pursue 
this line of cross-examination, viz., Ellis v. Harris' Ex'r, 32 
Grat. 688, and Maguire v. Middlesex R. Co., 115 Mass. 240; 
but these cases do not sustain the contention. They are whollv 
dissimilar, as in them it was sought to introduce evidence through 
another witness as direct proof of the negligence in issue, and 
not an effort upon cross-examination of an adverse witness to 
test his accuracy, veracity, or credibilitv. 

The circumstances of this case illustrate the wisdom of the 
distinction that has been drawn between the introduction of 
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another witness to prove that a witness examined in a case had 
been guilty of conduct inconsistent with his conduct as testified 
to, and the examination of the same witness on cross-examina- 
tion to test his accuracy, veracity, or credibility. 

In Wheel Co. v. Chalkley, 98 Va. 62, 34 S. E. 976, the opinion 
says: "The evidence was brought out upon the cross-examina- 
tion of a witness who had testified in chief that the machinery 
was in the same condition when exhibited to the jury that it was 
when the plaintiff was injured. The latter had the right not only 
to show that this was not true, but, upon cross-examination, 
had the right to ask any question which tended to test the wit- 
ness' accuracy, veracity, or credibility, as the questions com- 
plained of clearly did." Stephens' Dig. Law of Ev. c. 16, art. 
129 ; 1 Greenleaf 's Ev. § 446. 

Chief Justice Shaw, in Hathaway v. Crocker, 7 Mete. (Mass.) 
266. states the principles of cross-examination as follows: "In 
cross-examination, an adverse party is usually allowed great 
latitude of inquiry, limited only by the sound discretion of the 
trial court, with a view to test the memory, the purity of princi- 
ple, the skill, accuracy, and judgment of the witness, the con- 
sistency of his answers with each other, and with his present 
testimony ; his life and habits, his feeling towards the parties 
and the like; to enable the jury to judge of the degree of confi- 
dence they may safely place in his testimony. The rule is this ; 
that when the question is of this description, relative to a fact 
collateral to the issue, and not material to it, the answer of the 
witness must be taken as it is, and other evidence cannot be 
offered to contradict him." See also, Worrell v. Kinnear, 103 
Va. 724. 49 S. E. 988 ; Railroad Co. v. Bowles, 92 Va. 743, 24 
S. E. 388. 

It will be observed that the cross-examination of Simmons 
related to the first charge of negligence made in the declaration, 
namely, that he left the switch open, and the contention is that 
his testimony must be accepted as true — that he could not possi- 
bly be mistaken. Therefore, leaving entirely out of view the 
interest he had in a finding that he had not left the switch open, 
the plaintiff would have been put in a very embarrassing posi- 
tion indeed if she had been denied the benefit of cross-exami- 
nation for the purpose of testing the witness' accuracy, veracity, 
and credibility. That she had this right seems to be clearly 
settled by the authorities. In addition to those already cited, we 
need mention but a few others. They are reviewed in 2 Wig- 
more on Ev. at considerable length. At section 979 the author 
cites, with approval, several cases sustaining the view of the 
court below in this case. Among them are People v. Jackson, 3 
Parker. Cr. R. (N. Y.) 395, and Oxier v. U. S., 1 Ind. T. 85, 
38 S. W. 331. 
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In the first of these cases it is said : "Generally the conduct of 
a witness in matters disconnected from the subject of the trial, 
being irrelevant, cannot be given in evidence. The objections to 
admitting such evidence are that it raises collateral issues, and 
that the party against whom it may be offered would generally 
be taken by surprise and not be prepared to meet it. It is very 
desirable that the inquiries upon a trial should be confined to the 
issues actually joined between the parties. They attend to try 
those only. The attention of the jury is or should be exclusively 
directed to them, and not diverted to other and irrelevant matters 
which have a tendency to confuse their minds, and an investi- 
gation into collateral matters would protract issues into incon- 
venient and intolerable length. * * * There can be no doubt 
but that, in ordinary cases, an inquiry addressed to any but the 
assailed witness, as to any particular act derogatory to his char- 
acter or as to any specific blemish in his reputation, should be 
excluded. * * * However, a fact derogatory to a witness' 
character may be proved, provided it does not raise or tender a 
collateral issue. * * * A witness may be asked if he has not 
perpetrated some offense, or been guilty of some moral obliquity, 
which would, if true, impair the weight of his evidence. * * * 
That would not, however, raise any issue for trial, as whatsoever 
his answer might be, the party asking the question could not 
controvert it." 

In the last-cited case, the opinion says: "There is a clear dis- 
tinction, recognized by 1 the authorities cited above, between im- 
peaching a witness by proof of facts which discredit him, made 
independently of his examination, and by proof of the same facts 
elicited in his cross-examination. Proof of particular facts tend- 
ing to impair his credibility, made independently of his own 
examination, is excluded for the reason that its admission would 
engender a multiplicity of collateral issues, and would frequently 
surprise a witness with matter which he could not be prepared to 
disprove. But these reasons do not apply to his cross-examina- 
tion as to the same facts, because the witness, better than any one 
else, can explain the impeaching matter, and protect himself to 
the extent that explanation will protect him ; the cross-examining 
party being bound by his replies." 

It is, of course, not meant there that the cross-examining party 
has to accept the answers of the witness as true, but merely 
that he cannot pursue the inquiry further by the introduction of 
other evidence, and has to leave the inferences to be drawn from 
the answers of the witness or their effect to the jury in connec- 
tion with the other evidence in the case. 

Concluding the review of the authorities on the subject, the 
learned author (Wigmore), at section 981, says: "The reasons 
already examined appear plainly to have no effect in forbidding 
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the extraction of the facts of misconduct from the witness him- 
self upon cross-examination, (a) There is no danger of con- 
fusion of issues, because the matter stops with question and 
answer, (b) There is no danger of unfair surprise, because the 
impeached witness is not obliged to be ready with other witnesses 
to answer the extrinsic testimony of the opponent, for there is 
none to be answered, and because, so far as the witness himself 
is concerned, he may not unfairly be expected to be ready to 
know and to answer as to his own deeds. Thus, neither of the 
reasons has any application, and, hence, so far as they are con- 
cerned, the opponent is at liberty to bring out the desired facts 
by cross-examination and answer of the witness himself to be 
impeached. 

"One or two not uncommon inaccuracies in expressing this 
result must be noticed: (1) It is sometimes said that the above 
objection of confusion of issues is obviated because the witness' 
answer, if in the negative, 'must be taken for true,' or 'is con- 
clusive in his favor.' This is obviously not correct. The jury is 
not obliged to take any witness' word as true ; and they may or 
may not choose to believe this witness on this point. All that 
can be said, and all that is meant, is that the opponent cannot 
proceed to prove the alleged fact by extrinsic testimony, and 
that, if he chooses to ask for testimony on this point from the 
witness himself, he must accept the chances of the jury believing 
a negative answer." 

These authorities are in harmony with the decisions of this 
court upon the subject under consideration, and we are of opin- 
ion that there is no merit in this assignment of error. 

This brings us to the consideration of the case upon its merits. 
The evidence is conclusive that the setting of the switch for the 
side track was not the work of a miscreant; in fact, there is no 
effort to prove that such was the case. Therefore the switch 
could only have been set for the side track by some person having 
a switch key ; and that the switch was used last by the employees 
of the defendant company about 7 o'clock in the evening pre- 
ceding the accident resulting in the death of Blanford, when 
second 64 placed some cars upon the side track at Lawrenceville, 
is not controverted. There is not a single fact disclosed by the 
evidence showing that a switch key was in the possession of any 
other person who could have changed the switch from the condi- 
tion in which it was left when second 64 had departed. It was 
for the jury to determine whether or not the witnesses Simmons 
and Willard were mistaken in saying that Simmons rightly set 
the switch for the main track when their train departed from 
Lawrenceville, and as the testimony of these witnesses is so much 
impaired by the circumstances, namely, that the switch was 
wrongfully set, that it was not tampered with by a miscreant, 
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and that no one else had a key with which the switch could have 
been changed from the condition in which it was left by these 
witnesses, and the further fact that Simmons admitted, though 
reluctantly, on his cross-examination, that he had on a previous 
occasion left this or some other switch open, which would have 
resulted in a similar accident to the one in which Blanford lost 
his life had the train which passed successfully over the switch 
left wrongfully set been going in an opposite direction, the jury, 
we think were warranted in concluding that the switch was left 
open on the occasion in question as charged in the declaration. 

With reference to the second ground of liability charged, viz., 
negligence in failing to equip the switch with a signal light: 
Aside from the consideration of this question upon the ground 
that it is a matter of common knowledge that the use of a 
switch light adds to the safety of the employees operating steam 
railroad trains and the traveling public, the evidence tended to 
prove not only the necessity for the lights, but that the defendant 
company knew of the existence of such appliances, and used them 
along its main lines and branch lines where the necessity for 
their use was no greater than upon its Atlantic and Danville 
Division. Upon this condition of things being shown, we could 
not say that the jury were not warranted in finding that it was 
negligence on the part of the defendant company in failing to 
equip the switch where this accident occurred with a signal 
light, and that the negligence was the proximate cause of the 
accident. 

We are, therefore, of opinion that upon the whole case the 
judgment of the circuit court should be affirmed. 

Note. 

Since the court in this case has decided that § 1249k of the Va. 
Code has deprived the master one of his two most common defenses 
in personal injury cases brought by servants to recover against him 
for 'damages sustained in using defective machinery and appliances, 
namely, that of assumption of risk, but that he is still entitled to set 
up contributory negligence, the distinction between assumption of 
risk and contributory negligence, if any, is, of course important. 
This distinction, however, will be merely noted: the rules as to what 
constitutes contributory negligence being too familiar to the profes- 
sion to justify any discussion of them here. 

It has been held that the two doctrines of contributory, negligence 
and assumption of risk are entirely distinct, and, in many instances, 
can not be used interchangeably without confusion. Herbert v. 
Mound City, etc., Co., 90 Mo. App. 305. 

In Dempsey v. Sawyer, 95 Me. 295, 49 Atl. 1035, it was said: "There 
is an essential difference between the defense of contributory negli- 
gence and the defense of assumption of risk, — a difference often ob- 
scured, but which should be kept clear in the mind, for a correct 
understanding of the relative rights and duties of master and servant, 
as to the dangers arising from the use of defective machinery or ap- 
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pliances. Contributory negligence is a breach of the legal duty of 
due care imposed by law upon the servant, however unwilling or pro- 
testing he may be. Assumption of risk is not a duty, but is purely 
voluntary upon the part of the servant. The risk from the master's 
breach of duty never rests upon the protesting or even unwilling 
servant. Volens, not sciens, is the test. Mundle v. Manufacturing 
Co., 86 Me. 400, 30 Atl. 16; Conley v. Express Co., 87 Me. 352, 32 Atl. 
965; Jones v. Investment Co., 92 Me. 565, 569, 43 Atl. 512, 69 Am. St. 
Rep. 535." 

The facts of a case may be such that if the plaintiff assumes the 
risk of unusual danger in such sense as to preclude him from holding 
the defendant liable, he is really guilty of contributory negligence. 
The doctrine of assumption of rislc arises out of contract, express or 
implied, by which, it is held, the employee, for the sake of the com- 
pensation to be paid him for his work, agrees to take the chances of 
the risk to which he is exposed in performing it. Herbert v. Mound 
City, etc., Co., 90 Mo. App. 305. 

But the rule is well settled that mere knowledge by a servant that 
an appliance was defective and that risk is incurred in its use, will not, 
as a. matter of law, amount to contributory negligence, such as to 
defeat a servant's action, where the danger was not such as to 
threaten immediate injury, or where it was not unreasonable to sup- 
pose that the appliance might be safely used with care and caution. 
Huhn v. Missouri Pacific R. Co., 92 Mo. 440; Hamilton v. Rich Hill 
Mining Co., 108 Mo. 364. 



Virginia Fire & Marine Ins. Co. v. Hogue. 

June 14, 1906. 
[54 S. E. 8.] 

1. Fraud — Evidence — Burden of Proof. — Where a defense involves 
the charge of fraud, a preponderance of the evidence as in any other 
civil case is sufficient to sustain the charge, provided the proof is 
clear and strong enough to preponderate over the presumption that 
men are honest and do not ordinarily commit fraud. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Fraud, § 56.] 

2. Same. — Clear and satisfactory proof in cases involving fraud may 
be denned to be a preponderance of evidence sufficient to overcome 
the presumption of innocence of fraud. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Fraud, § 56.] 

3. Insurance — Action on Policy — Defense of Fraud — Evidence — In- 
structions. — Where, in an action on a fire policy stipulating that the 
same should be void if any false swearing was made by the insured 
before or after loss, the defense was that the insured was guilty of 
false swearing in the proof of loss, the court probably charged that 
the burden of proving the false swearing was on the insured, that 
the law never presumes fraud, and that he who alleges it must estab- 
lish it by clear and satisfactory proof. 

4. Same. — In an action on a policy insuring the property of the 
wife, it appeared that the husband attended to the business for her. 



